The osce commitments agreed during several meetings held in the past years address economic, political and social aspects of migration. As far as Italy, while the national legal framework is almost in line with international standards, the adoption of practical measures, their implementation and the promotion of projects prove difficult. Moreover, the increased exposure that Italy faces as a country lying on the external maritime border of the European Union makes it more difficult to manage migration flows via the sea.
Introduction
Italy has been experiencing great difficulties in managing migration and asylum flows. The structural weaknesses of Italian migration policy are underlined by the undeniable complexity of managing migration flows via the sea and by the increased exposure that Italy faces as a country lying on the external maritime border of the European Union (eu). The existence of an area of free movement within the Union, in fact, means that landing on the Italian coast affords easy entry into, and then across, the entire eu.1
1 Since 2015 a rising number of migrants, mostly refugees, began arriving to Europe, triggering the so-called 'eu migrants' crisis. The estimated figure of migrants who have arrived to Italy in 2015 is 153,842, in 2016 is 181,436 and in 2017 is 119.369. Cruscotto statistico, www.interno.gov.it, While on the one hand it is possible to move freely within the eu by crossing borders between Member States without being subject to controls, on the other hand regulations regarding the entry and residence of foreigners -citizens of third countries -are largely the responsibility of individual Member States. Moreover, those who enter an eu Member State legally can move freely for up to three months including into another Member State, although not for longer periods and not for taking permanent residence in another Member State.
These structural problems have been compounded by the damage caused as political forces have resorted to the use of migration as an electoral lever, fanning the flames of the local populations' understandable fears. These have been deluded into the belief that the huge flood of migrants fleeing conflicts and extreme poverty or moving for economic reasons, and that the increasing adverse effects of globalization, can all be halted with simplistic solutions and unrealistic strong-arm tactics.
Against this framework, the Italian Government has not adopted plans and programs in order to manage migration flows and to pave the way to integration into the Italian society of those arriving and staying within the country. The same also concerns Organization for Security and Co-operation in Europe (osce) Commitments that have not been taken into account properly during the past decades. The analysis of the relevant Italian legal framework shows that Italian law is in line with international human rights standards, as required by osce commitments, while practical implementation is often lacking. In particular, Italian management of migration flows and development of strategies of integration -that are among the main points of osce Commitments -are very weak.
After a short review of the relevant osce Commitments in the field of migration and asylum, the Italian legal framework is taken into account in order to assess if it is in line or not with those commitments, despite the lack of procedures and systems to ensure full compliance with those rules.
The osce Commitments in the Field of Migration and Asylum
The osce Commitments agreed to during several meetings held in the past years address economic, political and social aspects of migration. While not legally binding, they are all adopted by consensus and they are of immediate effect and are immediately applicable and can be invoked by any citizen or osce government directly vis-à-vis any government of a participating State. Moreover, osce Commitments strengthen obligations stemming from international law and conventions, as they contain a commitment to implement those.
International movements of people were already addressed in the 1975 Helsinki Final Act. According to the principles enshrined in this basic document, specific osce commitments that refer to migration governance in a comprehensive way have been adopted. At first, osce Commitments have been framed in the economic dimension, focusing on the connections between migration and economic growth.
The most relevant decisions in this regard are Ministerial Council (mc) Decision No. 2/05 on Migration2 and mc Decision No. 5/09 on Migration Management.3 Key aspects of good migration governance are taken into account, recalling the international legal framework, such as legal and orderly migration, protection of migrants' personal and social welfare, attention to recruitment practices, equality of treatment of migrants' workers and nationals regarding employment and social security. Simplification of migration procedures, such as visa policies and documents related to the legal presence in the host country is particularly underlined as a technical but very effective tool in order to have an efficient migration policy.
More recently the issue of refugees and displaced persons has emerged as a priority, together with the topic of minors and integration of migrants. A report "Towards Comprehensive Governance of Migration and Refugee Flows" -was issued in July 2016 by the Swiss Chair of the osce's Informal Working Group on the Issue of Migration and Refugee Flows. Two ministerial decisions have since then been adopted. 4 The osce Commitments reflect the need for a multi-layered approach to migration, entailing specific actions to address large movements of persons, as well as long-term approaches taking into account the needs and the reality of increasingly interconnected labour markets. 4 to the promotion of international dialogue and cooperation6 as well as to the adherence to international standards.7 Regarding management of migration flows, osce Commitments argue for simplifying administrative procedures for exit and entry;8 lowering the costs of permits of stay and visa;9 issuing multiple entry visa;10 facilitating labour mobility for development;11 enabling reintegration and employment in origin countries. 12 Increasing attention has been given to the protection of refugees with reference to the 1951 Convention Relating to the Status of Refugees13 and, more recently, to the prevention of mass flows of refugees and displaced persons.14 osce commitments also take into account the issue of integration, requiring the protection of fundamental human rights, including freedom of religion;15 equality of rights for migrant workers regarding conditions of work and to social security;16 combating discrimination, intolerance and xenophobia towards migrants and their families;17 participation in life of the society of the participating State;18 providing language and vocational training for migrant workers;19 promote projects in order to incorporate gender aspects, with particular attention to women, in migration policies; supporting family reunification, marriage and family unity;20 granting the right to freedom of movement 6 Concluding Document of Madrid -The Second Follow-up Meeting, 1983, Co-operation No. 394/1999.28 This law is still in effect although it has been modified by subsequent legislation, at times adopted in order to implement eu Directives or judgements of the eu Court of Justice European Union. Since 1999, the role and impact of policy developments and legislative measures taken by the eu have had an increasing impact at national level, changing not only the laws in force but also national policies and practices.
Migrants

4.1
National Legal Framework Relating Applications for Entry of Migrants Since 1986, in order to enter Italy for employment from outside the eu area, it is first of all necessary to be sponsored by an employer who is already resident in Italy; entering Italy to find a job is excluded. The possibility to enter Italy for other reasons and then staying for work, even when there is a concrete offer of a job, is limited to certain residence permits, excluding those issued with a short stay visa (e.g., tourism, business, religion). The stay is in fact limited to the purpose for which the visa was issued and, in order to stay for a different purpose it is necessary to return to the country of origin and apply for a new visa for employment purpose. In particular, the law excludes the possibility of converting a residence permit for reasons of tourism into one for employment purposes. Should a tourist find work while in Italy it will, in any case, be necessary 1998 , No. 286, ojir 3 Nov. 1999 to return to the country of origin and follow the specific procedure for entry for employment purposes. This also applies to domestic workers, such as caregivers or maids, despite the fact that employers only hire workers for housework or as caregivers if the employee is already known to them. It should be noted that in Italy the demand for this type of work covers a large proportion of the total jobs done by third country nationals in the country.
Anyone remaining in Italy after the expiry date specified on the visa without compelling reason will be considered irregularly resident and will be punishable by removal with a ban on return to other Schengen countries. However, the practices of the past twenty years have been quite the opposite, with many aliens entering on a short stay visa (especially for tourism) and then remaining irregularly and working without a contract while awaiting regularization of their situation by means of the amnesties that have been periodically approved.29
The most recent regularization was provided for by Legislative Decree No. 109/2012.30 The regularization was limited to the workers already staying in Italy at 31 December 2011 and employed at least for three months since 9 May 2012, plus other conditions to be fulfilled. The lack of more recent regularization has direct effects on the increased number of irregular migrants staying in Italy.
Moreover, except for some special categories of workers, entry for work is based on the quota system: Italy sets the maximum number of workers who may enter each year. This maximum number is then further broken down by country of origin (special quotas are reserved for those countries with which Italy has concluded special agreements on migration and readmission of illegal immigrants) or by type of work: subordinate, self-employed or seasonal. It is only possible to enter if the maximum quota has not been reached, otherwise it is necessary to await entry the following year. Residual quotas can be used in the following calendar year, unless the Ministry responsible, usually the Ministry of Labour, decides otherwise. There are jobs for which entry remains outside the annual quotas. These are generally job positions for which there is a shortage of workers in Italy, like nurses or highly skilled workers 
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(so-called out of quota entry). The visa can thus be requested at any time of year and there is no ceiling on entries. According to Article 3, para. 1, of the Aliens Act the Government must draw up a three-year policy planning paper on the basis of which the decree of the President of the Council of Ministers will be issued by each 30 November setting the annual quotas for entry of aliens for employment purposes for the calendar year following the one in which the decree was adopted.
However, the last three-year policy planning paper dates back to 2005 (Decree of the President of the Republic of 13 May 2005, Approval of the policy paper on immigration policy and aliens in the territory of the State, for [2004] [2005] [2006] . This evident deficiency on the part of the Italian Government, which continues to use the transitional annual program was justified on the basis of the national economic situation that makes it impossible to programme flows over a three-year period given the general reduction of labour demand.
Administrative procedures for entry and stay in Italy are complex, although some improvements have been introduced thanks to online applications. In case of an application of entry on ground of labour, the Immigration Office will verify the unavailability of Italian workers.31 Where required, aliens must also have an entry visa. A visa is always required if the proposed stay exceeds 90 days, from whatever non-eu country the alien comes.32 Visas up to 90 days are Uniform Schengen Visa (usv) and issued according to the Visa Code.33 usv are the easiest to obtain and enable free movement within the Schengen area up to a maximum of 90 days. Applications for usv may be made at any time throughout the year. Obtaining a national long-term visa is complex and conditional to the presentation of many documents to be submitted to the Italian Consulate or Embassy in the alien's country of residence.34 31 Verification is made via Internet and relates to national, eu or third-country nationals who are enrolled with the Job Centre as unemployed and must be completed within twenty days. 32
In Italy, the competent office is the Visa Office of the Ministry of Foreign Affairs which has a database that enables you to check whether or not a visa is required: http://www. It is possible to consult a database of the Ministry of Foreign Affairs, http://vistoperitalia. esteri.it/home.aspx, which indicates the relevant offices, locations and contact addresses and from which you can download the relevant form. In addition, each office usually has its own website where you can find a summary of the rules in force.
After entry to Italy, the alien must report to the Immigration Office located in the area of employment within eight working days. The application procedure for a residence permit for employment purposes will then start. Once the application has been lodged the worker may start work and the receipt of the permit application will be sufficient to demonstrate that he/she is legally resident.
As far as seasonal work, Italian law establishes which activities may be carried out as seasonal work, from a minimum of 20 days to a maximum of nine months per year. Foreign workers who respect the duty to leave Italy on expiry of the residence permit will have precedence over other foreign workers who will apply for entry for seasonal employment for the following year with the same employer. In addition, from the second consecutive year of entry for seasonal work, aliens will be able to convert their residence permit for seasonal employment into a permit for employment purposes if they are offered a temporary or permanent work contract, provided it falls within the annual quotas and the other normal requirements are met. Moreover, the so-called multi-year application (up to three years) is also envisaged for foreign workers who can demonstrate that they have worked repeatedly in seasonal jobs for two years running.
4.2
Assessment of osce Commitments Related to Migrants A general feature of migration law is the lack of a general plan on migration, although the Aliens Act requires the Government to adopt it every three years. Rules and procedures on entry and stay of migrants are still highly complex to apply, although in the most recent years computerized procedures have been introduced, speeding up certain steps of the procedures.
Visa applications require payment of administrative fees for each applicant, to be paid before a positive decision has been issued. Once in Italy additional administrative fees have to be paid in order to get the permit of stay and at each renewal.
One of the most critical points in the management of migration flows to Italy is the practical lack of legal channels for economic migrants, with the system still based on the previous agreement on an employment contract, theoretically to be signed even before employer and employees have met.
Refugees
5.1
The Individual Right to International Protection According to eu Law and the Italian Constitution Asylum seekers enjoy a right to entry and to access asylum procedures according to the general prohibition of non-refoulement. Since the legal status of asylum seekers involves a right of entry and residence, the crime of illegal entry and stay of foreign nationals will not be applicable. Access to asylum maybe sometimes hindered by international agreements aiming to prevent people leaving their country of origin or transit. 35 According to Article 10, para. 3, of the Italian Constitution, 'the foreigner who is denied in his own country the real exercise of the democratic liberties guaranteed by the Italian Constitution has the right of asylum in the territory of the Republic, in accordance with the conditions established by law' . Thus the Italian Constitution grants the right of asylum not only to those who are persecuted individually, that is, the refugees under the 1951 Geneva Convention, but also to those foreigners who flee their country to save their lives, or protect their own safety from dangers resulting from serious and current situations of war, civil war, generalized civil unrest or even more simply, those who are prevented from the exercise of the democratic freedoms recognized by the Constitution itself.36
The constitutional right to asylum is granted under the conditions provided for by national law. However, a national law on asylum has never been enacted.37 The legal framework has now changed due to the implementation of eu directives regarding asylum that forced Italy to set up an organic system of asylum, adopting legislations on refugee status and subsidiary protection, reception conditions and procedures for granting international protection.38 An external agency was set up and based in Malta, the European Asylum Support Office (easo), which is supporting Italy, like other Member States, in the implementation of eu asylum measures.39 According to eu Law the notion of international protection applies, encompassing the different sorts of protection granted to a person: refugee status under the 1951Geneva Convention, subsidiary protection and temporary protection. The relationship between recognition of the right to asylum in the Italian Constitution and international protection as provided for in eu law has been defined as similar to that between genus and species. The constitutional right of asylum establishes the general category into which all forms of international protection are placed. Moreover, it is necessary to include a residual form of protection, left to national legislation, defined as humanitarian protection.
5.2
Procedure for Granting International Protection 5.2.1
Dublin Regulation The very first step of the procedure is the assessment of the country competent to examine the application, the so-called Dublin Procedure. The transferal of asylum seekers from one country to another is based on the assumption that all European countries can be considered 'safe' for asylum seekers; however, this is in contrast with the reality, as the asylum systems vary significantly, even between eu countries. Moreover, every Member State has different welfare systems and different labour markets so that one Member State may be far more attractive than another one.
The result is that the Dublin Procedure has proven ineffective as evidenced by data on actual transfers between Member States of asylum seekers and beneficiaries of international protection.40 One of the reasons is the unavailability of asylum seekers after notification of the transfer decision and difficulties underlying practical cooperation between the administrations of the Member States. Difficulties in implementing transfers are exacerbated by the numerous attempts to circumvent identification upon arrival in some Member States, for instance in Italy, which impede the application of the core criterion set out in the Dublin Regulation. Without proper identification of applicants upon their arrival, it is almost impossible to prove which is the State of first entry, where the asylum seeker should be sent back to Being closed centres, compliance with Article 13 of the Italian Constitution and Article 5 of the echr is required. However, the Government, while implementing the eu decisions and the Roadmap did not provide for a specific legal provision on "hotspots" and treatment of aliens therein. In particular, there is no provision applying in cases where the length of detention is prolonged for a time not compatible with the nature of a custody or of first aid assistance, as stated by the European Court of Human Rights (ECtHR) in the case of Khlaifia of 15 December 2016. There Italy was found to have violated Article 5, para. 1(f), echr, having failed to provide for a legal basis to the deprivation of liberties connected to the procedures of identification immediately after the arrival of migrants.42
5.2.2
The Administrative Procedure Where Italy is the competent Member State according to the Dublin Regulation, the procedure for granting international protection applies. That procedure is laid down by the so- There is a single procedure, the same for the assessment of applications of asylum, subsidiary or humanitarian protection. Besides the regular procedure, prioritised and the accelerated procedures apply when the request is deemed manifestly well-founded; the asylum claim is lodged by an applicant considered vulnerable; the applicant is placed in an administrative detention centre; the applicant had previously been subject of an expulsion order and there is a risk of absconding; if he/she is deemed as a threat to public order or national security; if he/she is suspected of being affiliated to a mafia-related organization or has conducted or financed terrorist activities per when an exclusion clause applies (Article 27 and 28-bis of Legislative decree No. 25/2008).
There are 30 Territorial Commissions for international protection plus a National Commission, all belonging to the Home Office of the Government.44 One of the key steps in the examination of the application is the interview with the person seeking asylum. The interview is, in fact, essential for the Commission to acquire the information necessary to reach a sound decision, especially in cases where there is not written evidence and the personal statement of the applicant is the unique piece of evidence. The burden of proof is not only borne by the applicants but is shared between the applicants themselves and the Commission. Applicants must be assisted by an interpreter in their language or in a language they understand. Moreover, where necessary, the documents produced by the applicant shall be translated. However, translation services may not be always available depending on the language spoken by asylum seekers. In addition to the hearing, the Commission shall assess the application by acquiring information about countries of origin (coi -Country Origin Information). Stronger support has been given in recent years by the European Asylum Support Office.
Pursuant to Article 32, para. 1, the Commission may grant international protection, and thus recognize the refugee status or the subsidiary protection, or may decide to reject the application if the conditions for the recognition of international protection are not met or if there is a ground of exclusion. According to Article 32, para. 3, of the 'Procedures Decree' in cases where the application for international protection is rejected, the Territorial Commission considers if there are serious humanitarian reasons. If so, it will send the documents to the Police Authorities for the issuance of a two-year residence permit for humanitarian reasons under Article 5, para. 6, of the Aliens Act.45
5.2.3
Access to Justice and the Right to an Effective Remedy against the Denial of International Protection The Territorial Commission's decision may be appealed to the competent Civil Tribunal. The applicant may obtain legal protection both against a decision of rejection, revocation or ending of international protection.46 Moreover, even the asylum seeker who is not fully satisfied by its provisions, for example, if granted subsidiary protection rather than refugee status, has the right to judicial appeal against that decision.
Thus, once the administrative procedure is over the judicial phase may start. The responsible court is then entirely responsible for assessing the right to international protection and to control the compliance of the asylum procedure with the relevant requirements. The appeal shall result in the automatic suspension of the contested decision. According to Legislative Decree No. 142/2015 accommodation is ensured until a final judgement is given.
The assistance of a lawyer is required to lodge an appeal, and if the asylum seeker does not have the economic resources to pay legal costs, he/she can apply for free state-funded legal aid.
In order to tackle the exponential rise of applications for international protection and of appeals recorded since 2014, Law Decree No. 13/2017 was adopted, converted into Law No. 46/2017. The law provides for the abolition of the second appeal on the merits. This means that decisions issued by Tribunals can no longer be appealed before the Court of Appeal: they may be appealed only before the Supreme Court on points of law. Another relevant provision of Law No. 46/2017 is the establishment of 26 specialized chambers devoted to international protection, immigration and free movement of eu citizens. While it is appropriate and reasonable that all matters relating to asylum and foreigners are attracted to the full jurisdiction of ordinary courts, even with the establishment of specialized chambers, the reality is a diversification of competence regarding migration and asylum, with different judges competent on different issues. Actually, justices of the peace (giudici di pace), ordinary An appeal before the Supreme Court (Corte di Cassazione) may be lodged within 60 days of notification of the judgment. The appeal to the Supreme Court does not automatically suspend the effect of the judgment under appeal.
5.2.4
Reception of Asylum Seekers As far as reception, applicants for international protection who do not have sufficient financial means for the health and support of themselves and their families, are placed in one of the local reception centres, set up by the local authorities using funding from the Ministry of Interior.
Upon arrival, asylum seekers may be placed in the governmental accommodation centres (cara) in order to carry out the necessary operations to define the legal position of the foreigner concerned. The first reception centres (cara/cda and cpsa) have been turned into regional hubs, which are reception structures where the applicants will formalise their asylum requests. Generally, asylum seekers can stay in these centres for a period ranging from 7 to 30 days and thus ensure a fast turnover of guests.
Second-line reception is provided under either the System for the Protection of Asylum Seekers and Refugees (sprar) or the Centres of reception of Asylum Seekers (cas). The sprar, established in 2002 by Law No. 189/2002 , is a publicly funded network of local authorities and non-governmental organizations (ngos) which accommodate asylum seekers and beneficiaries of international protection. It is formed by small reception structures where assistance and integration services are provided. In contrast to cas, large-scale facilities, sprar is composed of smaller-scale decentralised projects and is much more successful in terms of integration of beneficiaries of international protection.47 The reception facilities must provide minimum services, namely facilitating access to services provided in the territory, health care with a compulsory medical examination upon entry, compulsory school attendance for minors, enrolment in educational courses for adults (Italian language courses, 47 See anci et al., Rapporto sulla protezione internazionale in Italia, 2017, available at: https:// www.unhcr.it/wp-content/uploads/2017/10/Rapporto_2017_web.pdf.
in particular) and subsequent monitoring of attendance, assistance in obtaining knowledge of the local area (transport, post offices, chemists, associations, etc.), linguistic and cultural mediation intended to remove difficulties connected with bureaucracy, language and society. Applicants for international protection are guaranteed meals (where possible in respect of the cultural and religious traditions of those admitted), clothing, bedding, personal hygiene products and minimum financial resources for modest daily expenses. Where 60 days have already elapsed from the submission of the application for asylum, the applicant is allowed to work, due to the new provisions set forth by Legislative Decree No. 142/2015. Reception should match the needs of asylum seekers and their families, especially vulnerable people such as children, persons with disability, elderly, pregnant women, single parents with minor children, people that have been subjected to torture, rape or other serious forms of psychological, physical or sexual violence.
Throughout the length of the procedure, the asylum seeker is enrolled in the national health system, with equal rights and duties as an Italian citizen (Article 34, para. 1(b)), of the Aliens Act).
The Home Office adopted a National Integration Plan for beneficiaries of international protection, that should be implemented by national, regional and local authorities together with ngos. According to the Plan, integration is a bi-univocal relationship, where the migrant makes an effort to integrate himself/herself by learning Italian, share the values embedded in the Italian Constitution, respect laws and participate in the economic, social and cultural life. National bodies grant equality of treatment, respect human dignity, freedom of religion, access to education and projects aiming to foster social inclusion and full sharing of national common values.48
5.2.5
Refugees and Displaced Persons In Italy, in cases of mass influx, temporary protection status maybe issued according to Article 20 of the Aliens Act, which complements and completes the protection offered by refugee status, subsidiary protection and humanitarian protection. It is a residual measure that may be used exceptionally and if needed by means of a general provision adopted in accordance with decisions of the Italian government. The President of the Council of Ministers may issue a decree that introduces temporary protection measures on grounds of serious humanitarian needs during conflicts, natural disasters or other particularly serious events occurring in non-eu countries.
A temporary protection regime was granted in the past to provide protection for refugees fleeing the conflict in Kosovo.49 More recently, this regime was applied during the period of extraordinary influx from North Africa to persons who arrived in Italy between 1 January and 5 April 2011.50 These noneu nationals were granted a residence permit on humanitarian grounds for a period of six months, then renewed until the end of 2013.
A residence permit issued on grounds of temporary protection generally allows the holder to move within the Schengen up to 90 days; however, the other requirements envisaged by the Schengen Borders Code must be met, that is, a document valid for travel abroad, sufficient resources for staying and for returning to the country of origin; no alert issued for the purpose of refusing entry to the Schengen area.51
Temporary protection may also be ordered pursuant to a European Council decision in the event of a mass influx of displaced persons, according to Directive 2001/55/ec on the granting of temporary protection in situations of mass influx of displaced persons, implemented in Italy thanks to Legislative Decree 85/2003. To date, the European Council has never applied this Directive, neither during the inflows of migrants from North Africa to Italy that occurred in the first half of 2011, and which were regulated by Italy according to national law, namely Article 20 of the Aliens Act, nor after the much larger influx of migrants and asylum seekers started since 2014. Not surprisingly, the Commission has envisaged its withdrawal.52
5.3
Assessment of the osce Commitments Related to Refugees and Displaced Persons The Italian asylum system has been shaped according to the Common European Asylum System. Therefore, the legislative framework is now well structured with different forms of protection to be granted to asylum applicants. However, the Common European Asylum System faces a serious crisis mainly due to the application of the Dublin Regulation, i.e. the determination of which State has the obligation to evaluate the asylum claims lodged by people who arrive in Europe. The opening of hotspots centres, the lack of coordination and solidarity between Member States in both search and rescue operations and 18 relocation of migrants, are some of the key reasons for the so-called migrants crisis, affecting the European Union as a whole. Looking at Italian law, one of the most critical points is the reception system, where an emergency approach still prevails and there is a lack of clear and effective pathways to integration of asylum seekers. Asylum procedures, both administrative and jurisdictional, show a lack of human resources; additionally, the most recent reforms aim to lower the jurisdictional rights of asylum seekers in order to speed up the proceedings. Moreover, the hotspot approach adopted since the application of the eu Decisions on relocation of 2015 lacks a legal basis as required by the echr.
Integration
Right to Family Reunification and to Equality of Treatment
Family reunification is one of the main tools to foster integration of migrants as underlined by osce Commitments. In Italy, entry for family reasons is allowed if there is already a family member that is legally resident with a long-term permit. Family members shall individually meet the conditions for short stay. There are no annual quotas which set a maximum inflow for family reasons and the application may be submitted at any time of the year.
Family members that may be reunited are: live-in spouses, minor children, even of only one of the two spouses, parents of 65 years and over who are disabled or are dependents of aliens resident in Italy and without other children in their country of origin.
Even if same-sex marriages are not allowed in Italy, after the approval of Law 76/2016 on Civil Unions, the right to family reunification is even extended to same-sex couples.53
An alien who applies for family reunification must give proof of adequate resources to support all family members; this sum may also include the income of the spouse or other family members in the same household. It is also necessary to have accommodation that is suitable to lodge the family members, demonstrated by presenting a certificate to that effect issued by the authorities of the municipality of residence. Proof of kinship may prove to be particularly complex. Should it be impossible to fulfil this requirement if, for example, there is no organized system of registry, then kinship may be proven through dna testing performed at the expense of the applicants. It is also permissible to adopt alternative means to prove family ties, such as the presentation of documents issued by international bodies deemed suitable by the Ministry of Foreign Affairs. Moreover, suitable translated and legally certified documentation is also required to attest the state of health, 'dependency' status and lack of adequate family support for parents.
Further difficulty may arise in determining the age of minor dependent children, especially when the documentation submitted is not sufficiently reliable. In this case the documentation may be replaced by a certification issued by the Italian embassy or consulate drawn up on the basis of tests such as that of bone densitometry.
The residence permit for family reasons enables the holder to carry out subordinate or self-employed work or study, without requiring that the permit be converted to a work permit or study permit. However, it is possible to convert the permit for family reasons to a permit for specific purposes at expiry and renewal.
As far as the right to equal treatment, the condition of reciprocity does not apply when dealing with fundamental rights of any person, including aliens, based on the several articles of the Constitution or on international law. Conventions based on the reciprocity clause and having a limited scope of application (economic, commercial, political, etc.) are, however, considered compatible with the Constitution, as a special type of treaty with a specific content. The Constitutional Court has also stated that all the rights granted to persons should be granted also to aliens, even though the Constitution only makes specific reference to citizens.54 Thus the principle of equality is recognized to aliens, according to Article 3 of the Constitution: they cannot be discriminated on the basis of race, language or religion as expressly stated in the text, nor suffer unreasonable differences in treatment based solely on the requirement of citizenship.
Legally staying foreign workers and their families are guaranteed equal rights with respect to Italian workers except in the case of activities which are specifically reserved for Italian citizens. This equal treatment is expressly 54 Judgments of the Constitutional Court, 23 Nov. 1967 No. 120; 20 Jan. 1977 No. 46 In addition, fundamental rights are also guaranteed to workers not legally staying in the Italian territory, just as they apply to any person on Italian territory. Equal treatment with Italian citizens is limited by the existence of activities reserved for Italian citizens, and specifically, activities involving the exercise of official authority or connected with the protection of national interests.
Additional prohibitions of discrimination are provided for by the Aliens Act and the non-discrimination laws enacted in 2003 to implement eu Directives.55 In particular, national legislation prohibits discrimination with regard to social advantages, as formulated in the Racial Equality Directive.56 On the contrary, a distinction based on the length of residency in the municipality or in the region is acceptable, whether or not it is proportional and only in cases where the benefit granted goes beyond the basic needs of persons.57
Certain jobs are entirely closed to foreigners. These are activities that involve the exercise of official authority or pertaining to the protection of national interests. These include the posts of senior level officials in government departments and those of other relevant public authorities, magistrates and lawyers or public prosecutors, employees of the Presidency of the Council of Ministers, the Ministries of Foreign Affairs, Interior, Justice, Defence, Finance, and the State Forestry Corps, except those which can be accessed without competitive examination. Over the last few years, there has been lively litigation against those public authorities concerning these limitations that have been interpreted extensively to limit access by aliens to certain jobs in the public administration. The combined application of Article 2, para. 3, of the Aliens Act which enshrines equality of treatment between citizens and legally resident foreign nationals in conjunction with Articles 10 and 14 of ilo Convention No. 143/1975 on equal treatment of migrant workers has been applied to support an extensive interpretation of these rules.58
According to the general right to equal treatment, in principle migrants are entitled to participate in the public life of the society, for instance by becoming a member of a political party, trade union or any public or private association. However, also due to the cuts in public spending, concrete actions to Any person who becomes aware of the presence of unaccompanied minors in Italy must notify the Public Prosecutor at the Juvenile Court. This obligation applies also to persons who legitimately provide a permanent home to a child that has been abandoned (Article 9, para. 4, of Law No. 184/1983) when the period of hospitality exceeds six months and the person is not a relative of the child within the fourth degree.
Unaccompanied minors will be placed in a safe place under the care of the local authorities, that is, the municipality where the child's presence is notified. The minor will be guaranteed those rights relating to temporary residence, health care, schooling and other welfare guaranteed by law (Prime Ministerial Decree No. 535/99) . There are a number of projects in operation to ensure that unaccompanied minors have an appropriate reception which actively involve activities by the National Association of Italian Municipalities (anci), and ngos, that are frequently brought into play through agreements funded by central Government.
The probate judge at the District Court of the location where the minor's main interests are present is the competent authority for enacting measures for the child's welfare, with the intervention of the social care services. Specifically, the judge will appoint a guardian. Pending this appointment, guardianship is exercised by the public service institution or by the legal representatives of the 59 Italy is part to the Convention on the Participation of Foreigners in Public Life at Local Level, 5 February 1992, https://www.coe.int/en/web/conventions/full-list/-/conventions/ treaty/144. family-type community or institutional community where the child has been placed. These representatives must request the appointment of an external guardian within thirty days. Where possible the minor is entrusted to a family, preferably with other minor children, but should such a solution be impossible they will be entrusted to a single person. Alternatively, the minor may be fostered in a family-type community or an institution of public or private welfare. Another institution that is competent is the Committee for Foreign Minors (Prime Ministerial Decree No. 535/99) which works to protect unaccompanied foreign minors and minors received in Italian territory in accordance with the 1989 un Convention on the Rights of the Child. One of the most important responsibilities of this Committee is the promotion of inquiries to trace the families of unaccompanied minors, including through agreements with other bodies. The Committee for Foreign Minors must, in fact, make inquiries to determine whether it is possible to repatriate the child to his/her own country, given that repatriation is considered in the child's best interests when it is possible to trace parents or other relatives. Where repatriation is not appropriate, the Committee declares there will be no repatriation and informs the court to assess the state of abandonment (and subsequent action to be taken) and the social services to provide suitable foster care as well as calling on the public and private bodies responsible for the child's reception to draw up a project of social and civil integration that will last no less than two years.
Particular safeguards are put in place to protect unaccompanied minor asylum seekers. Anyone who becomes aware of the presence of an unaccompanied minor is required to inform them of the possibility of applying for asylum, where necessary with the help of a mediator and an interpreter, and to invite them to express their own opinion on this opportunity.
6.3
Assessment of the osce Commitments Related to Integration of Migrants From a legal point of view Italian law is in line with the osce commitments on integration of migrants and their family. A general principle of equality of treatment between aliens and citizens apply and where differences of treatment have been made, Courts have quashed the potential discriminatory measures. The right to family unification is granted in more open terms than in other eu Member States: in particular, no prerequisite of language knowledge is required before entering as a family member. The right to education to migrant's children is fully recognized.
Critical points are the potential differences between different regions, since social inclusion and integration are a regional competence. In particular, the lack of resources devoted to social policies in general, reflects also in the lack of projects and measures to facilitate the integration of migrants.
7
Concluding Remarks
The assessment made with this analysis does in fact show a satisfactory level of conformity of legislations in force in Italy with the osce commitments on migration. However, the practical implementation of laws appears weaker, both at national and local level. Lacking a National Plan on Migration, despite its requirement by the Aliens Act, the Italian migration policy seems to be managed without a long-term approach, and only with measures adopted to solve specific and current issues. The adoption of a National Plan on Migration is recommended and should be considered a key component of the National Migration Policy to be updated each year. In this context, compliance with osce commitments should also be taken into account in order to plan practical measures or to propose legislative amendments. Another field where there should be more concrete actions is that of enhancement of skills of migrants, including the promotion of projects to grant informal recognition of skills and qualifications; despite a right to equal treatment granted to migrants in the field of employment, a set of practical measures is lacking while this is one key issue to foster social inclusion of migrants. In general, more actions to simplify administrative procedures relating to entry and stay should be enacted.
A similar situation of practical absence of concrete measures concerns measures related to participation in the society of the hosting State. In particular, Italy should ratify Chapter C of the Strasbourg Convention on the Participation of Foreigners to the Public Life at Local Level of 1992. Moreover, more actions and projects should be funded and promoted in order to ease the participation of migrants into the hosting society. In this regard, priority should be given to promote projects in order to raise awareness about the effective contribution of migrants to society, and provide for language and vocational training for migrant workers. In addition, more projects should be funded to incorporate gender aspects, with particular attention to women, in migration policies.
It has proven difficult in the Italian asylum system to perform efficient procedures for examining applications for international protection, while granting individual fundamental rights and an adequate standard of reception. In this regard, the ordinary system of reception of asylum seekers should be strengthened, using the extraordinary system of reception only as a last resort measure. Moreover, integration projects should start at the beginning of the reception procedure, providing for effective language and professional trainings.
